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THE WORLD COURT MOVEMENT 

BY CHANDLER P. ANDERSON 



PUBLIC opinion among the enlightened nations of the 
world has demonstrated a preference for the regulation of 
international relations on the basis of law and justice rather 
than by force and war. It remains for these nations to de- 
termine how this preference shall be made effective. The 
need for some form of international organization is recog- 
nized, and the question which at present is awaiting de- 
cision is how far the executive, legislative and judicial 
functions of government shall enter into and be exercised 
by an international organization. 

In the League Covenant of the Peace Treaty, the execu- 
tive power has been so greatly magnified in importance that 
it has no well defined limitations, and even includes legisla- 
tive and judicial powers over international relations and 
controversies. This exaltation of the executive power under 
the Covenant has been one of the chief causes of the opposi- 
tion to it in the United States, because it is incompatible 
with American principles. It is a departure from the theory 
of government embodied in the Constitution of the United 
States, which separates the executive, legislative and 
judicial powers of government into distinct and coordinate 
branches, each of which is restricted to the exercise of cer- 
tain limited powers specifically delegated to it. The theory 
underlying the League organization seems to have been that 
the best way to prevent war was to submit all international 
questions to the control of a political machine dominated by 
a few select nations. This feature of the League organiza- 
tion is also a departure from the fundamental principles 
controlling the form of international organization which 
had already received universal sanction through the Hague 
Conferences, and subsequent negotiations among nations 
for the creation of an independent international judiciary to 
settle international controversies by the application of prin- 



THE WORLD COURT MOVEMENT 595 

ciples of justice on the basis of the equal rights of all na- 
tions, great and small alike. 

One of the questions at issue, therefore, would seem to 
be whether the world organization for peace shall rest on 
the one hand upon the administration of international law 
by an international court of justice, free from political con- 
trol and commanding the confidence of public opinion 
throughout the world by upholding the equal rights of all 
nations under the law, or on the other hand upon the 
political domination of a few of the great nations over the 
rest of the world and over any court of international jus- 
tice established as an adjunct to that organization. 

The difference between an international court of justice 
and the council created by the League Covenant, as pointed 
out by Senator Harding in his recent speech on our foreign 
relations, is that the former is "a judicial tribunal governed 
by fixed and definite principles of law administered with- 
out passion or prejudice," while the latter is "an associa- 
tion of diplomats and politicians whose determinations are 
sure to be influenced by considerations of expediency and 
national selfishness." Moreover, the eye of the League, un- 
like the eye of the law, does not regard the rights of a small 
nation as equal to the rights of a great Power. 

The disadvantages and objectionable aspects of a 
politicians' league have been thoroughly exposed, in so far 
at least, as our own participation is concerned, but the fact 
that for many years past a great world movement has been 
steadily progressing for the establishment of an interna- 
tional court of justice, together with arbitration tribunals, 
as the dominating influence in a world organization for the 
preservation of peace has not received the attention it 
deserves. 

Such an organization was given definite form by the 
Hague Conferences of 1899 and 1907 and is still in exist- 
ence. Those conferences were important milestones in the 
evolution of this organization, and although its develop- 
ment was temporarily interrupted by the lawlessness of the 
war, the organization has survived, and with the defeat of 
Germany the only serious obstacle to its progress has been 
removed. One of the great lessons of the war was that law- 
lessness cannot prevail against the united opposition of the 
forces of justice, and the best safeguard against lawlessness 
is to strengthen the authority of justice and right. 
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It is important to consider, therefore, what progress this 
movement has already made through and beyond The Hague 
Conferences, and what promise it holds for the future. 

The Convention for the Pacific Settlement of Interna- 
tional Disputes, adopted at the First Hague Conference in 
1899 and readopted with substantial improvements at the 
Second Conference in 1907, established a system, world 
wide in its application, for international arbitration, media- 
tion, and the ascertainment and publication of facts by com- 
missions of inquiry in international controversies. 

In addition to these accomplishments the 1907 Con- 
ference adopted a draft "Convention for the establishment 
of a Court of Arbitral Justice" and recommended its rati- 
fication, which was postponed pending a supplementary 
agreement upon a satisfactory method for selecting the per- 
sonnel of this court. There was, however, no disagreement 
among the nations at that time, and there has been none 
since, about the importance of establishing a real and per- 
manent international court of justice, as then projected, in 
addition to the occasional arbitration tribunals provided for 
in The Hague Convention for the Pacific Settlement of 
International Disputes. 

The distinction between these tribunals of arbitration 
and a permanent court of justice is that such tribunals are 
not permanent nor impartial nor judicial, because they are 
formed separately under special agreements and with dif- 
ferent arbitrators in each individual case, and these arbi- 
trators are expected to act more as diplomats than as judges 
and do not constitute a permanent judicial body, and the 
final outcome is generally a political compromise rather 
than a decision between right and wrong. This distinction 
was pointed out in the instructions issued by Mr. Root, as 
Secretary of State, in 1907, to the American delegates at 
the Second Hague Conference, in which he said: 

There can be no doubt that the principal objection to arbitration 
rests not upon the unwillingness of nations to submit their controversies 
to impartial arbitration, but upon an apprehension that the arbitrations 
to which they submit may not be impartial. It has been a very general 
practice for arbitrators to act, not as judges deciding questions of fact 
and law upon the record before them under a sense of judicial respon- 
sibility, but as negotiators effecting settlement of questions brought 
before them in accordance with the traditions and usages and subject 
to all the considerations and influences which affect diplomatic agents. 
The two methods are radically different, proceed upon different stand- 
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ards of honorable obligation, and frequently lead to widely different 
results. It very frequently happens that a nation which would be very 
willing to submit its differences to an impartial judicial determination 
is unwilling to subject them to this kind of diplomatic process. 

On the other hand nations might willingly submit to 
this diplomatic process of arbitration a political question, 
or a question of international policy, which did not properly 
come within the jurisdiction of a court of law. The different 
functions of the two systems, and the advantage of main- 
taining both, were pointed out by Mr. Leon Bourgeois, of 
the French Delegation at the Second Hague Conference, 
who said: 

In controversies of a political nature, especially, we think that this 
will always be the real rule of arbitration and that no nation large or 
small will consent to go before a court of arbitration unless it takes an 
active part in the appointment of the members composing it. 

But is the case the same in questions of purely legal nature? Can 
the same uneasiness and distrust appear here? And does not every 
one realize that a real court composed of real jurists may be considered 
as the most competent organ for deciding controversies of this char- 
acter and for rendering decisions on pure questions of law ? 

In our opinion, therefore, either the old system of 1899 or the new 
system of a truly permanent court may be preferred according to the 
nature of the case. 

In 1910 a draft convention was signed by delegates rep- 
resenting Great Britain, Germany, France and the United 
States, agreeing upon a plan for organizing this court and 
putting into force the proposed Hague Convention of 1907 
for establishing the court as soon as ratified by 18 Powers. 
The requisite number of ratifications not having been 
secured, further negotiations were undertaken early in 1914 
for the adoption of another draft convention for the estab- 
lishment of this court, in a preliminary way, by and for 
Great Britain, the United States, Austria-Hungary, France, 
Germany, Italy, Japan, The Netherlands and Russia. These 
negotiations were interrupted by the outbreak of the great 
war, which also prevented the meeting of a Third Hague 
Conference, arranged for the following year, when the or- 
ganization of the permanent court undoubtedly would have 
been accomplished. 

In spite of the disappointments and delays attending 
the negotiations for the establishment of this court, subse- 
quent developments have shown that the proceedings hith- 
erto taken have furnished a sure foundation to build upon 
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for the ultimate organization of this permanent court of 
justice. 

It is of interest to recall that in Mr. Root's instructions as 
Secretary of State, in 1907, to the American Delegates, he 
stated : 

You should regard the work of the Second Conference not merely 
with reference to the definite results to be reached in that conference, 
but also with reference to the foundations which may be laid for further 
results in future conferences. It may well be that among the most 
valuable services rendered to civilization by this Second Conference 
will be found the progress made in matters upon which the delegates 
reach no definite agreement. 

The recently published report of the select committee 
of jurists which met at The Hague this summer, upon the 
invitation of the League Council, to formulate a plan for 
a permanent court of international justice, discloses the in- 
teresting fact that the plan formulated by that committee 
is based squarely upon the draft "Convention for the estab- 
lishment of the Court of Arbitral Justice," which was rec- 
ommended by the Second Hague Conference in 1907, com- 
bined with the above mentioned draft conventions of 1910 
and 1914 for putting that convention into force. 

This continuity of development is not surprising in view 
of the universal endorsement of the original plan, and the 
hopeless confusion which has resulted from the experiment 
of substituting expediency and politics for justice and equal- 
ity as the controlling influences in a world organization. 

It is also of especial interest to Americans to note that 
the commanding influence of Mr. Root has supported the 
project throughout and is chiefly responsible both for laying 
the foundations in the first place and now for completing 
the plans for the organization of this proposed court. As 
Secretary of State in 1907 he directed the formulation of the 
original plan which was proposed by the American dele- 
gates at the Second Hague Conference, and as a member 
of the select committee of jurists at The Hague this summer 
he took the leading part in formulating the completed plan 
which that committee has now recommended unanimously 
for adoption. 

The opening paragraph of the plan declares that a per- 
manent Court of International Justice is thereby established 
in addition to the court of arbitration organized by the 
Hague Conventions of 1899 and 1907, and to the special 
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tribunals of arbitration to which the States are always at 
liberty to submit their differences for settlement. Recogni- 
tion is thus given to the importance of maintaining both an 
arbitral and a judicial system for settling international con- 
troversies — the arbitral system to deal with questions of 
a political nature which require that form of diplomatic 
adjustment, and a real court of justice to deal with ques- 
tions of a legal nature which can be decided by the applica- 
tion of legal principles. 

A comparison of the new plan with the old will show 
that there is no substantial difference in their general struc- 
ture and that, with the exception of the new features noted 
below, the new plan has the same resemblance to the old 
that a more highly cultivated growth has to a lowlier an- 
cestor. The only distinctly new features which have been 
introduced are the provisions defining the jurisdictional 
powers conferred upon the court, and the subordination of 
the court to the council and assembly of the League. It is to 
be organized by and open of right only to members of the 
League and the judges are to be elected by the council and 
assembly and are dependent upon those bodies for the fixing 
and payment of their salaries and expenses. Under the old 
plan all nations were entitled to participate in the organiza- 
tion of the court and the salaries of the judges were to be 
fixed in the agreement constituting the court and were to be 
paid, together with the expenses of the court, by the signa- 
tory Powers. 

This subordination of the court to the League organiza- 
tion under the new plan was no doubt a matter of necessity, 
and not a matter of choice with the committee, for they were 
not empowered to amend the League Covenant; and until the 
powers of the council and assembly of the League are prop- 
erly restricted, there will be no place for an independent 
judiciary as a coordinate branch in that organization. 

Fortunately the nations themselves will not be ham- 
pered, as the committee has been, in dealing with this mat- 
ter, and when the plan is referred to them for adoption they 
may, if they wish, make the few changes necessary to sep- 
arate the court entirely from the control of the League and 
ensure its independence of political influences. 

The committee has indicated its willingness to ensure 
at least physical separation between the court and the 
League, by fixing the permanent seat of the court at The 
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Hague, which is not likely to be chosen for the headquarters 
of the League. 

Apart from the objectionable subordination of the court 
to the League, the responsibility for which rests primarily 
with the League organization and not with the committee of 
jurists, their plan is full of promise for the future. The pro- 
visions dealing with the competence of the court are admir- 
able, especially those defining the questions over which it 
shall have jurisdiction, and the sources from which it shall 
draw the laws to be applied. 

Cases arising under the Monroe Doctrine and those af- 
fecting domestic questions are not expressly excluded, but 
obviously they are not intended to be included among the 
cases coming within the jurisdiction of the court, which 
are defined as those of a legal nature concerning — 

(a) The interpretation of a treaty. 

(b) Any question of international law. 

(c) The existence of any fact which, if established, 
would constitute a breach of an international obligation. 

(d) The nature or extent of reparation to be made for 
the breach of an international obligation. 

(e) The interpretation of a sentence passed by the 
court. 

The adoption of this classification as the universally ac- 
cepted definition of justiciable questions would undoubt- 
edly constitute a tremendously important addition to the 
code of international law and at the same time greatly 
stimulate the process of codification. 

It is worthy of note that the last of these categories 
comes from The Hague Conventions, and all the others 
from the League Covenant, and that we are indebted to Mr. 
Root for the introduction of this classification in the Cove- 
nant. It will be remembered that he proposed a number of 
amendments to the form of the Covenant as originally 
adopted, and among them this classification of justiciable 
cases exactly as it now appears. Its adoption in the present 
plan was the natural sequence of its insertion in the Cove- 
nant. 

Perhaps the most extensive power conferred on the court 
is the right to determine its own jurisdiction in the event 
of a dispute as to whether or not a case comes within the 
stated categories. This power, together with the further 
power conferred upon the court to render judgment by de- 



THE WORLD COURT MOVEMENT 601 

fault against a party which refuses to appear or present its 
case, will enable the court to take jurisdiction and render 
decisions in every possible case which can be decided by 
the application of the accepted principles of international 
law, excepting always such cases as under the Cove- 
nant must be submitted to the decision of the council or 
assembly of the League. It is regrettable that such an ex- 
ception must be made. It is detrimental to the dignity and 
influence of the court that the council and assembly should 
act in a judicial capacity over any cases which properly fall 
within the jurisdiction of this court, and the submission of 
such cases to these non-judicial bodies, instead of to the 
court, does not serve the ends of justice or advance the cause 
of peace. Here again, however, the responsibility rests with 
the Covenant and not with the committee of jurists, who 
have given the court the fullest possible powers permitted 
by the circumstances. 

One further step remains to be taken to perfect the plan 
of a world court of justice as a safeguard against war, and 
that is for the nations of the world by universal consent to 
deny the absolute right of a sovereign state to make war 
and to declare that a war of aggression constitutes an in- 
ternational crime. If this were done, any threat against the 
peace of the world, or any aggressive war would involve a 
question of a legal nature within the field of international 
law, and consequently within the jurisdiction of this court, 
which extends over all questions of a legal nature involving 
any question of international law. 

The importance of treating violations of law of such a 
character as to threaten the peace and order of the com- 
munity of nations as an international crime was pointed out 
by Mr. Root early in the Great War. In an address at the 
annual meeting in December, 1915, of the American So- 
ciety of International Law, he said: 

We are all familiar with the distinction in the municipal law of 
all civilized countries, between private and public rights and the rem- 
edies for the protection or enforcement of them. Ordinary injuries 
and breaches of contract are redressed only at the instance of the 
injured person, and other persons are not deemed entitled to interfere. 
It is no concern of theirs. On the other hand, certain flagrant wrongs, 
the prevalence of which would threaten the order and security of the 
community, are deemed to be everybody's business. If, for example, 
a man be robbed or assaulted, the injury is deemed not to be done to 
him alone, but to every member of the state by the breaking of the 
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law against robbery or against violence. Every citizen is deemed to 
be injured by the breach of the law because the law is his protection, 
and if the law be violated with impunity his protection will disappear. 
Accordingly, the government, which represents all its citizens, under- 
takes to punish such action even though the particular person against 
whom the injury was done may be content to go without redress. Up 
to this time breaches of international law have been treated as we treat 
wrongs under civil procedure, as if they concerned nobody except the 
particular nation upon which the injury was inflicted and the nation 
inflicting it. There has been no general recognition of the right of 
other nations to object. ... If the law of nations is to be binding, 
if the decisions of tribunals charged with the application of that law 
to international controversies are to be respected, there must be a 
change in theory, and violations of the law of such a character as to 
threaten the peace and order of the community of nations must be 
deemed to be a violation of the right of every civilized nation to have 
the law maintained, and a legal injury to every nation. When a con- 
troversy arises between two nations other nations are indeed strangers 
to the dispute as to what the law requires in that controversy, but they 
cannot really be strangers to a dispute as to whether the law which is 
applicable to the circumstances shall be observed or violated. Next 
to the preservation of national character, the most valuable possession 
of all peaceable nations, great and small, is the protection of those 
laws which constrain other nations to conduct based upon principles 
of justice and humanity. Without that protection there is no safety 
for the small state except in the shifting currents of policy among its 
great neighbors, and none for a great state however peaceable and 
just may be its disposition, except in readiness for war. 

The recent war has demonstrated the soundness of Mr. 
Root's argument. It has shown that no nation can again 
be regarded as a stranger in interest to a dispute between 
other nations and that every nation is threatened with a 
legal injury by a breach of the law by any other nation. The 
consequent right and duty of all nations, as pointed out by 
Mr. Root, to have the law of nations maintained in all 
cases and to demand respect for the decisions of tribunals 
charged with the ascertainment and application of that law 
in international controversies are in themselves convincing 
reasons for the organization of a world court of justice. 

It is not the purpose of the present discussion to present 
the reasons for the establishment of a world court. The 
necessity for it has already been universally admitted and 
is no longer open to question. The above reasons are men- 
tioned only because they are new and instructive and serve 
to differentiate the character of the international interests 
entering into an organization for justice from those per- 
taining to an organization for political control. 
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There is no such community of interest among nations 
in dealing with international politics as there is in dealing 
wth international law. Political decisions, unlike legal de- 
cisions, are not controlled by abstract principles of right and 
wrong. The political settlement of a controversy establishes 
only the limit of concession and compromise to which the 
parties are constrained to go in a particular case, while the 
judicial settlement of an international question involves the 
establishment of principles of law or rules of conduct which 
are and should be applied always and universally among 
all nations. 

In other words, the reasons which justify and demand 
the participation of all nations in the establishment of an 
international organization for justice have no application 
to an organization for the political control of international 
relations. 

An international political organization, therefore, stands 
on an entirely different footing from an international judicial 
organization, and while duty and self interest alike demand 
that every nation should support the latter, self interest 
alone must determine for each nation whether or not it will 
participate in the former. 

So far as the United States is concerned, by our Monroe 
Doctrine we have set a limit to political interference by 
European nations on our side of the world, and at the same 
time we have renounced for ourselves any purpose to med- 
dle in European politics. Apart from every other obstacle, 
however, there are certain Constitutional limitations im- 
posed upon executive action which prevent the executive 
from committing the United States to any obligations or 
agreements without the sanction of the Senate, or the Con- 
gress, and these are in themselves sufficient to make it prac- 
tically impossible for our Government to participate 
effectively in any European political organization. The 
career of the Covenant itself is an illustration as well as a 
justification of the barrier imposed by the Constitution 
against executive commitments. The alternative is to con- 
tinue along the course which has been successfully followed 
since the beginning of our independence, and that is to deal 
through the regularly authorized diplomatic channels with 
the European questions which legitimately concern us, and 
not to meddle with European politics. Our Department of 
State has an honorable record of achievement in dealing 
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with our legitimate European interests, and, unlike the 
League of Nations, it has no authority to force us into Euro- 
pean political controversies which do not concern us. 

Thanks to the wisdom and patriotism of the Senate, the 
United States has escaped unconditional commitment to the 
League Covenant, and may soon be in a position to propose 
anew to the world another form of organization for the 
maintenance of peace. 

The League of Nations, as an organization for prevent- 
ing war, has proved to be a failure, and it now seems prob- 
able that any new organization for international coopera- 
tion to prevent war will be a natural development of the 
modes of procedure approved by past experience for elimi- 
nating the causes of war, and will be based on the acknowl- 
edged supremacy of the law in the settlement of disputes. 

Such an organization, therefore, may be expected to 
have for its keystone a permanent court of international 
justice, governed by principles of law and equity on the 
basis of the jural equality of all nations, free from political 
intrigue and influences, having jurisdiction over all ques- 
tions between nations where right and wrong are at issue, 
not excepting policies of aggression which may lead to war, 
and commanding the respect of mankind by its impartiality, 
integrity and wisdom. 

Pursuant both to the old and new plans for this court, the 
existing Hague arbitration tribunals will not be super- 
seded by it, but these two systems for the pacific settlement 
of international disputes, operating side by side, each in its 
own appropriate sphere, will together provide the ultimate 
authority to which as a last resort nations can submit all dis- 
putes which have not yielded to the resources of diplomacy, 
or to the harmonizing influences of mediation, conciliation, 
and the ascertainment of facts by commissions of inquiry, as 
hitherto practised and approved under the Hague Conven- 
tions, and the many other conventions entered into for these 
purposes and now in force among enlightened nations. 

Furthermore, in order to strengthen and extend the au- 
thority of a court of international justice, the process of 
codifying the law of nations must be provided for, and for 
that purpose, as well as to facilitate international coopera- 
tion and the improvement and expansion of the interna- 
tional practices of the past for eliminating the causes of war, 
and for the discussion of political questions, international 
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conferences will be necessary. An association of all nations 
for these purposes would be useful, and perhaps it may be 
possible to utilize, with some changes, so much of the League 
organization as is appropriate for ensuring the assembling 
of regular international conferences at stated intervals, and 
of special conferences for special purposes, or in times of 
emergency when the peace of the world is threatened. 

It may not yet be too late to regain the ground that has 
been lost through futile experimenting, and it is indeed sig- 
nificant that the old plan for the organization of the world 
for peace through the development and enforcement of law, 
relying for its sanction upon the appeal of right and justice 
to an informed public opinion, is again forcing itself upon 
the attention of the world, in spite of its rejection by the 
Peace Conference. 

Chandler P. Anderson. 



